Professionalism by O\u27Connor, Sandra Day
Washington University Law Review 
Volume 76 Issue 1 
January 1998 
Professionalism 
Sandra Day O'Connor 
Supreme Court of the United States 
Follow this and additional works at: https://openscholarship.wustl.edu/law_lawreview 
 Part of the Legal Ethics and Professional Responsibility Commons 
Recommended Citation 
Sandra Day O'Connor, Professionalism, 76 WASH. U. L. Q. 5 (1998). 
Available at: https://openscholarship.wustl.edu/law_lawreview/vol76/iss1/2 
This Remark is brought to you for free and open access by the Law School at Washington University Open 
Scholarship. It has been accepted for inclusion in Washington University Law Review by an authorized 
administrator of Washington University Open Scholarship. For more information, please contact 
digital@wumail.wustl.edu. 
PROFESSIONALISM*
SANDRA DAY O'CONNOR*
It is a great pleasure to be here at Washington University to dedicate this
magnificent new home for the law school. Winston Churchill once said that
"[w]e shape our buildings and afterwards our buildings shape us."' Here you
have shaped a beautiful site, commensurate with Washington University's
reputation and equipped to meet the demands of contemporary legal
education. I expect that this stunning facility will in turn inspire innovative
scholarship, and nurture young lawyers with the finest legal skills and the
highest professional standards.
As lovely as it is, what I would like to talk to you about today is not your
new building. I would like to discuss my granddaughter. You see, I recently
returned from an extended period of grandmother-granddaughter bonding-
sort of a cross-generational in-the-family version of Thelma and Louise-
and she is often on my mind. At one point during the visit, my granddaughter
came to me, disappointed about having to perform some task or another. It
was pointless, she said. Well, she didn't actually say "pointless." Pointless, in
the vocabulary of a young child, is replaced by two words: "But why?" Her
meaning was clear nonetheless. Her second objection was that it was "no
"Pointless and no fun," one of my friends quipped. "If those were
legitimate objections, we wouldn't have anyone practicing law." The
comment seemed funny at that moment, but in retrospect it seems
disconcerting. Is that what the practice of law has become-pointless and no
fun? It seems that, in the eyes of many lawyers, it has. More than half of all
practitioners report dissatisfaction with the profession.2 According to one
lawyer, the economic pressures of the legal marketplace have escalated
workdays to a point where practice is "like drinking water from a firehose.
' 3
In this climate, attending to any professional obligations beyond billable
hours seems impossible. Nor is dissatisfaction limited to those within the
* Remarks at the dedication of Anheuser-Busch Hall, Washington University School ofLaw,
St. Louis, Missouri, on Sept. 26, 1997.
** Associate Justice, Supreme Court of the United States.
1. 393 PARL. DEB., H.C. (5th ser.) 403 (1943).
2. See Michael J. Hall, Fax Poll Finds Attorneys Aren't Happy with Work L.A. DAILY J., Mar.
4, 1992, § 1, at 3 (reporting 52% of responding lawyers were unhappy); see also Edward A. Adams,
Lawyers'Lot Not a Happy One, ABA Finds, N.Y. L.J., Aug. 13, 1991, at 1 (reporting only about 30%
of responding lawyers were very satisfied with their jobs); Susan Skiles, ABA Survey Shows More
Lawyers are Becoming More Dissatisfied, CHI. DAILY L. BULL., Aug. 20, 1991, at 1.
3. Life on a Treadmill, AM. LAW., Oct. Supp. 1996, at 11, 12.
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legal community. In society at large-that is among those we would call
"non-lawyers"--lawyers are compared frequently, and unfavorably I might
add, with skunks, snakes, and sharks. Few Americans recall the trust that our
society once placed in its lawyers; it hardly seems possible that Alexis de
Tocqueville, were he to come to America today, would conclude that lawyers
are our nation's "natural aristocracy.
'A
Partially responsible for this decline, I suspect, is a decline in
professionalism. Dean Roscoe Pound said that a profession is "a group ...
pursuing a learned art as a common calling in the spirit of public service-no
less a public service because it may incidentally be a means of livelihood." 5
And, while my granddaughter undoubtedly is a far more interesting subject,
what I really want to talk about today-for a few minutes-is the obligations
of professionalism: obligations in dealings with other attorneys; obligations
toward legal institutions; and obligations to the public whose interests
lawyers must serve. Personal relationships lie at the heart of the work that
lawyers do. Even in the face of the vast technological advances of the
information age, the human dimension remains constant, and these
professional obligations will endure.
It has been said that a nation and its laws are an expression of the highest
ideals of its people.6 Unfortunately, the conduct of our nation's lawyers has
sometimes been an expression of the lowest. Clients increasingly view
lawyers as mere vendors of services, and law firms perceive themselves as
businesses in a competitive marketplace.7 As the number of lawyers in this
country approaches one million, the legal profession has narrowed it focus to
the bottom line, to winning cases at all costs, and to making larger amounts
of money. Almost every complaint about the decline of ethics and civility
"sounds the dirge of the profession turning into a trade." 8 Practice at the turn
of the century, we are told, "promises to be nasty, brutish and, for some,
4. John W. Frost, II, The Topic is Civilit)-You Got a Problem with That?, FLA. B.J., Jan. 1997,
at 6, 8.
5. Quoted in Douglas W. HilIman, Professionalism-A Plea for Action!, 69 MICH. B.J. 894, 895
(1990).
6. This concept, although not this language, can be found in G.W.F. HEGEL, ELEMENTS OF THE
PHILOSOPHY OF RIGHT % 260-62, at 282-86 (Allen W. Wood ed., H.B. Nisbet trans., 1991) (1821).
7. See John Stuart Smith, Civility in the Courtroom from a Litigator's Perspective, N.Y. ST.
B.J., May/June 1997, at 28, 29.
8. N. Lee Cooper & Stephen F. Humphreys, Beyond the Rules: Lawyer Image and the Scope of
Professionalism, 26 CUMBER. L. REV. 923,931 (1996).
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short." 9
One lawyer who recently stopped practicing law explained his decision to
leave the profession in these bleak terms: "I was tired of the deceit. I was
tired of the chicanery. But most of all, I was tired of the misery my job
caused other people.... Many attorneys believe that zealously representing
their clients means pushing all rules of ethics and decency to the limit."' 0
This complaint is not unique. In a National Law Journal study, over fifty
percent of the attorneys surveyed used the word "obnoxious" to describe
their colleagues."
Indeed, sometimes attorney conduct crosses over from rude to downright
scandalous. Two lawyers from prominent New York firms recently turned a
deposition into an actual brawl. 12 And attorneys have been spotted
exchanging invectives and even engaging in shoving matches in front of
various court clerks' offices, an image that recalls the description of modern-
day litigation as ice hockey in business suits.13 A sitting federal judge, who
may deserve a medal, became so exasperated with a pair of lawyers in a case
before him that he wrote an order noting that both counsel had violated the
local lawyers' creed of civil conduct. The order stated:
This is an aspirational creed not subject to enforcement by this court,
but violative conduct does call for judicial disapproval at least. If there
is a hell to which disputatious, uncivil, vituperative lawyers go, let it
be one in which the damned are eternally locked in discovery disputes
with lawyers of equally repugnant attributes.
14
It is no wonder that one magazine has run an article entitled "Lawyers' Lot
Not a Happy One."' 5
Most of us probably never encounter such outrageous conduct. I would
9. Jonathan L. Kirsch, Times Will Get Tougherfor Litigators, CAL. LAW., Jan. 1990, at 40,40.
10. Sam Benson, Why I Quit Practicing Lai4 NEWSWEEK, Nov. 4, 1991, at 10, 10.
11. See Katherine Schweit, Law Too Tension-Filled, Survey of Lawyers Shows, CHI. DAILY L.
BULL., May 21, 1990, at 1.
12. See David A. Kaplan & Ginney Carroll, How's Your Lawyer's Left Jab?, NEWSWEEK, Feb.
26, 1990, at 70.
13. See Frost, supra note 4, at 8.
14. Krueger v. Pelican Prod. Corp., No. CIV 87-2385-A (W.D. Okla. Feb. 24, 1989) (Judge
Wayne E. Alley) (order denying motion to dismiss action), quoted in Hon. Earl E. O'Connor, Civility
at the Bar, J. KAN. B. ASS'N, Sept. 1990, at 11, 12.
15. See Adams, supra note 2, at 1; see also Lawrence A. Dubin, Professionalism Among
Lawyers: The Law School's Role, 68 MICH. B.J. 850 (1989). Patrick Leighton, President of the State
Bar of Minnesota, concluded that one reason for the decline in fun is lack of civility: "For many of us
the task of dealing with another who refuses to display a minimum degree of civility is simply an
unpleasant job. It can transform what otherwise would be a pleasant professional function into one
which we would prefer to avoid." Id.
19981
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hope that it is not that often that lawyers encounter even ordinary discourtesy.
But a Seventh Circuit study conducted in 1991 revealed that forty-two
percent of lawyers, and forty-five percent of the judges, in that circuit think
that civility is a profession-side problem.' 6 And the problem seems to be
growing. In a 1996 survey of the C.C. Bar, sixty-nine percent of the lawyers
polled identified civility as a problem. 17 A recent survey of presidents of state
and local bar associations produced an even more startling result: ninety
percent of the respondents reported both problems with civility and
diminished respect among lawyers in their jurisdictions.' 8 These statistics
mean that lawyers far too often breach their professional obligations to other
lawyers-that many lawyers are caught up in a system of behavior that is
"structurally, morally, and emotionally exhausted."' 19 When the lawyers
themselves generate conflict, rather than focusing on the dispute between the
parties they represent it distorts our adversarial system. More civility and
greater professionalism can only enhance the pleasure lawyers find in
practice, increase the effectiveness of our system of justice, and improve the
public's perception of lawyers. We have lost sight of a fundamental attribute
of our profession, one that Shakespeare described in The Taming of the
Shrew. Adversaries in law, he wrote, "[s]trive mightily, but eat and drink as
friends."20 In contemporary practice, however we speak of our dealings with
other lawyers as war-and too often we act accordingly.
But one need not envision litigation as war, argument as battle, or trial as
siege. Argument, for example, can be thought of as discourse. I know that
when I ask a question at oral argument, it is not meant as an attack; it is an
invitation for counsel to address an area of particular concern to me. The
most effective advocates respond accordingly, answering honestly and
directly. Indeed, one good approach to oral advocacy is to pretend that each
judge or justice really wants to vote your way-and will-but only ifyou can
set the judge's concerns to rest by answering that question which the judge
finds troubling.
Trial similarly can be envisioned as an investigation in which the jury
16. Seventy-nine percent of those citing civility as a problem indicate that civility problems arise
most frequently in lawyers' relations among themselves. See INTERIM REPORT OF THE COMMITTEE IN
CIVILITY OF THE SEVENTH FEDERAL JUDICIAL CIRCUIT 9 (Apr. 1991).
17. See DISTRICT OF COLUMBIA BAR, FINAL REPORT OF THE DISTRICT OF COLUMBIA TASK
FORCE ON CIVILITY IN THE PROFESSION, at 10 & app. c (1996); see also Daniel Wise, Remedies for
"Uncivil"Litigation Weighed, N.Y. L.J., Nov. 7, 1991, at 1, 4 (reporting informal survey findings that
37 of 38 of New York lawyers had encountered incivility in their dealings with other lawyers).
18. See N. Lee Cooper, Courtesy Call: It Is Time to Reverse the Decline of Civility in Our Justice
System, A.B.A. J., Mar. 1997, at 8.
19. Scott Hunter, Fear and Loathing in the Lav Office, NJ. L.J., Sept. 4, 1995, at 25.
20. WILLIAM SHAKESPEARE, THE TAMING OF THE SHREW, act I, se. 2,1.275.
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must choose between competing versions of the facts. Ranting and raving in
front of the jury probably does little to convince. A more persuasive
technique is to present oneself as a reasonable person who wants to see
justice done-it just so happens that justice is done by finding for your client,
not opposing counsel's. All too often attorneys forget that the whisper can be
more dramatic (and more compelling) than the scream. Justice Holmes, no
slouch of an advocate, believed that "a lawyer [can] try [a] case like a
gentleman"--or gentle woman, I would add--"without giving up any portion
of his [or her] energy and force.",21 Hemingway used the vernacular. "Guts,"
he told us, "is grace under pressure. 22 Grace, however, is not a virtue many
of today's lawyers choose to advertise, as underscored by one lawyer's
characterization of his "marketing strategy": clients, he explained are "not
looking for a guy who coaches Little League. They don't want a wimp. They
want a lawyer who means business, an animal who's going to get the job
done, whatever it takes. 23 It is appalling that any member of our profession
would describe himself in these terms. "Getting the job done" should go hand
in hand with courtesy; a lawyer can "mean business" without remaking
himself as an "animal."
The common objection to civility is that it will somehow diminish
zealous advocacy for the client. I see it differently. In my view, incivility
disserves the client because it wastes time and energy-time that is billed to
the client at hundreds of dollars an hour, and energy that is better spent
working on the case than working over the opponent. According to an
English proverb, "[tlhe robes of lawyers are lined with the obstinacy of
clients."2 4 In our experience, the obstinacy of one lawyer lines the pockets of
another; and the escalating fees are matched by escalating tensions. I suspect
that, if opposing lawyers were to calculate for their clients how much they
could save by foregoing what has been called "Rambo-style" litigation (in
money and frustration), many clients, although not all, would pass in the
pyrotechnics and happily pocket the difference. It is not always the case that
the least contentious lawyer loses. It is enough for the ideas and positions of
the parties to clash; the lawyers don't have to.25
21. JUSTICE OLIVER WENDELL HOLMES, His BOOK NOTICES AND UNCOLLECTED LETTERS AND
PAPERS 128-29 (Harry C. Shriver ed., 1936).
22. Quoted in James A. George, A Plea for Civility: Lawyer's 10-Point Pledge, TRIAL, May
1988, at 65, 65.
23. Frost, supra note 4, at 10-11 (internal quotation marks omitted).
24. LEONARD LOUIS LEVINSON, BARTLETT'S UNFAMILIAR QUOTATIONS 152 (1971).
25. See John Koslov, Courtly Behavior: Observing Decorum is Not Just Good Manners-Its
Successful Advocacy, CAL. LAW., July 1990, at 54, 56; see also Gary Taylor, Rambo or Dumbo?,
NAT'L L.J., May 7, 1990, at 2 (questioning the efficacy of an attorney's aggressive tactics).
1998]
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The bench and the bar have begun to address the issue of professionalism
in lawyer-lawyer relations. Codes of ethics and professional conduct are
good starting points and no doubt necessary. But they focus on what a lawyer
should not do rather than teaching lawyers what they affirmatively ought to
do. More recently, some jurisdictions have created so-called civility codes-
unenforceable guidelines that articulate the basics of common courtesy.26
Unfortunately, civility is hard to codify or legislate. Discourtesy is
notoriously subjective-you know it when you see it 7-- and assessing blame
is somewhat akin to asking a pair of fighting fourth-graders "who started it."
More important, without a fundamental change in attorney conscience, even
the best codification of civility can become, to extend the war metaphor still
more, just another battleground.28 Lawyers simply take up the code of
conduct and club each other with that, levying accusations of incivility and
bringing motions for sanctions. One court has noted that complaints of this
nature are "akin to static in a radio broadcast [that] tends to blot out
legitimate argument."
29
In the end, it is by deed rather than by decree that attorneys teach each
other that it is possible to "disagree without being disagreeable." The first
place where young lawyers can learn to disagree agreeably is right here-in
law school. Although there may be no remedy for the competitive nature of
the law school experience, schools can do something about how that
experience shapes a young lawyer's approach to practice. Good professors
may employ the Socratic method, but not in the interest of disparaging
students; rather, they should engage the students in a dialogue which,
although sometimes painful, helps students explore the law and develop
critical thinking skills. And outside of class, students can learn collegiality
from an atmosphere in which each person is treated with respect and
understanding. Of course, some schools are more successful in this respects
than others: I am sure the Washington University School of Law can stand
tall.
Many law schools have moved beyond acculturation and have begun to
meet the issue of professional conduct head on. "Being a lawyer," one
professor points out, involves handling the inherent tension among the
demands "of a client, fulfilling one's own interests, being an officer of the
26. See Dubin, supra note 15, at 854.
27. See Geoffrey Hazard, Change the Rules to 'Civilize' the Profession, NAT'L L.J. Apr. 17,
1989, at 13, 14.
28. Professor Hazard warns that additional professional norms without more "may only intensify
the civil wars now endemic in the profession." Geoffrey Hazard, Civility Code May Lead to Less
Civility, NAT'LL.J., Feb. 26, 1990, at 13, 14.
29. Amax Coal Co. v. Adams, 597 N.E.2d 350,352 (Ind. Ct. App. 1992).
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court, and engaging in fair play towards third parties."3° Through its first-rate
faculty, outstanding lawyering-skills program, and clinical opportunities,
Washington University goes a long way toward preparing students for the
tensions they will encounter in practice-and training them to respond
professionally, but without sacrificing vigor or zeal. It is my hope that the
bench and the bar, through example and further training, will reinforce that
sense of professionalism, a sense that accrues to the benefit of all.
II
You may have noticed that although I have already spoken for a while, I
have not yet met head-on my granddaughter's central question: "But why?"
There is a common frustration in the legal community that all our long hours
and hard work are not producing anything socially worthwhile. Indeed, there
is an old joke to that effect. It involves two men on a balloon expedition who
became hopelessly lost in a storm. When the storm cleared, they found
themselves floating above a one-lane road, with nothing in sight but wheat
fields. There was no one, absolutely no one, around. Finally, they spotted a
woman walking down the road.
[Calling down] "Hey!" they called out. "W-h-e-r-e a-r-e w-e?"
To which the woman responded [calling up]:
"You're up in a balloon, about twenty-five feet off the ground."
"She's a lawyer," one man commented to the other.
"How do you know?" companion asked.
"Well," he responded, "her answer was clear, precise, perfectly
accurate and totally useless."
31
I think we can all agree that perfect accuracy in the interest of utter futility
is not the highest calling of the profession; nor is it, in my opinion, the
answer to why lawyers do what they do. In my view, "[b]oth the special
privileges incident to membership in [our] profession and the advantage
those privileges give [us] in the necessary task of earning a living are means
to a goal that transcends the accumulation of wealth. That goal is public
service." 32 It is this aspect of professionalism-service to the public-that I
want to touch upon last.
30. Dubin, supra note 15, at 852.
31. There are other indications that society has come to view a lawyer's work as less than
valuable. In economics, lawyers are referred to as creating dead-weight-loss, not an altogether
flattering term. And on the street, the terms used (e.g., sponge) are less flattering still.
32. Shapero v. Kentucky Bar Ass'n, 486 U.S. 466,489 (1988) (O'Connor, J., dissenting).
1998]
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Lawyers have in their possession the keys to justice under a rule of law-
the keys that open the courtroom door. Those keys are not held for lawyers'
own private purposes; they are held in trust for all those who would seek
justice, rich and poor alike. We can be proud of the strides the legal
community has made toward fulfilling that trust The bar has never before
been involved in greater amounts and more diverse types of pro bono work.
Never before have law schools contributed so greatly by providing
opportunities for their students to represent and advise those who, but for the
students, would have no access to legal advice or legal remedies. My law
clerks tell me that those who participate remember their experiences long
after they leave the law school; that in practice, they feel both an obligation
and a desire to donate a portion of their time and learning to public service.
Yet, despite progress and innovations, a great and crying need for legal
services for the poor remains. The most recent estimates suggest that as many
as eighty-five percent of the poor's legal needs go unmet.33 And there is
evidence-tragic costly evidence-that a substantial number of citizens
believe that equality is but an unrealized slogan; that justice is for "just us"-
the powerful, the educated, the privileged. If that perception is to be changed
and the factors that created it eliminated, the legal community must dedicate
an even greater portion of its time and resources to public service. The ever-
increasing pressure on the billable hour, combined with the tremendous
emphasis on the bottom line, has made fulfilling the obligation to public
service quite difficult But public service marks the difference between a
business and a profession. A business can focus only on profits. A profession
cannot. It must focus first on the community it is supposed to serve. And that
community needs more legal help now than ever before.
The notion that lawyers have a responsibility to their community, and that
they are uniquely capable of making a contribution, is nothing new. Lawyers
were a critical group in the building of our own Constitution: at the
Convention in 1787, thirty-three of the fifty-five participants were lawyers.34
And when it proved necessary to drastically revise that document after the
Civil War, once again lawyers were the dominant force: at least nine of the
fifteen drafters of the Fourteenth Amendment were lawyers. 35 It was lawyers
who helped express our society's highest ideals in law then. It is lawyers who
33. See Donald W. Hoagland, Community Service Makes Better Lawyers, in THE LAW FIRM AND
THE PUBLIC GOOD 104, 122 (Robert A. Katzmann ed., 1995); Ted Gest, Doing Good Is Doing Well,
U.S. NEvS & WORLD REP., Mar. 22, 1993, at 60, 61 (quoting experts' estimates that only 20% of
indigents' legal needs as being met).
34. See Hillman, supra note 5, at 895.
35. See BENJAMIN B. KENDRICK, THE JOURNAL OF THE JOINT COMMITTEE OF FIFTEEN ON
RECONSTRUCTION 155-97 (1914) (giving biographies of each member of the committee).
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now must ensure that those ideals are realized and realizable now-not just
for the wealthy, but for the poor, for the disenffranchised, and for the
disadvantaged.
CONCLUSION
I wanted to finish where I started-with my granddaughter. However, she
has yet to produce a great quote about professionalism appropriate to this
occasion. (Give her time-she's still young). Accordingly, I will close
instead with the words of John W. Davis, a former U.S. Solicitor General and
(unsuccessful) candidate for president, who reminded the legal community of
its sometimes humble but always professional role: "True, we build no
bridges," he said.
We raise no towers. We construct no engines. We paint no pictures.
There is little of all that we do which the [human] eye ... can see. But
we smooth out difficulties; we relieve stress; we correct mistakes; we
take up other men and women's burdens and by our efforts we make
possible the peaceful life of men and women in a peaceful state.36
At the Court on which I sit, we do not render advisory opinions. But
today, I make an exception and offer one specific piece of advice. As you
begin to use this splendid new building, I urge you to focus on the broader
moral and ethical implications of your work. You should make it the Law
School's commitment to teach the importance of doing good while doing
well.
36. Quoted in Hillman, supra note 5, at 897.
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